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NO-FAULT INSURANCE WRAP-UP :

Workers’ Compensation B

oard -

Adopts Fee Schedule Change

n the New York State Register

on Nov. 24, 2010, the New York’ * ~

State Workers' Compensation

Board published its Notlce of

Adoptlon of changes to the
Medical, Podlatry, Chiropracticand
Psychological Fee Schedules.! The
schedules govern no-fault insur-
ance relmbursement.?

Overall, the changes reflect a
30 percent increase In the reim-
bursable amount for evaluation
and manegement services. Other
changes Include the addition of
new billable CPT codes In the chi-
ropractic fee schedule, and added
ground rules that adopt Medical
Treatment Guldelines as the basis
for treatment of the ruid- and lower
back, neck, shoulder and kmee,

In adopting the 30 percent
increase, the board noted that New
York's evaluation and management
rates have not Increased In more
than IS5 years, are the lowest In
the country, and are significantly
‘below the rates allowed by Medt-
care. Acconding to the board, the
Increase Is necessary, In part, to
help retaln and attract guality
raedical providers,

Concerning the changes to the
Chiropractic Fee Schedule, a chi-
ropractor's hilling for a session of
treatment formerly encompassed
both the manlpulation and thera.
peuticmodalltles performed within
that one office visit, and was billed .

ushig treatment code 99213, at,.,

the allowable rate of $33.70.7 The

adopted changes now allow chi-

ropractors to bill for therapeutlc

modalitles in addition to manipu-

lation. Aceordingly, the Physical

Mediclne codes used for these

medality treatments have been

added to the Chiropractic Fes-
Schedule,

Concerning the adoptlon of
Medical Treatment Guidelines, 1t
15 the expectation of the board
that adherence to the frequency

. oftreatment protocols will lead to

less utllization and act as a cost
reduction measure. Indeed, the
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treatment guldelthes set llmits
on the frequency and duration of
various treatments. Howevey, such
treatment guidelines do not apply
to nofault claims.!

The changes are eifective for
services rendered on ang after
Dec, 1, 2010,

Affidavits and Affirmations

To withstand an Insurer's motion
for summary judgment based upon
a peer review or IME, a medical
provider must submit competent
evidence rebutting the conclusions

In adopting the 30 percent
increase, the board noted
that New York's evaluation
and management sates
have nat Increased in more
than 15 years.

set forthin the peer oy IME report.$
Such evidence should be in the

form of an affidavit or affirmation

of a medical professional qualified
to render an oplnjon on the issue
of medical necessity, The general
rule, pursuant to CPLR R.2106, [s
that phystcians, osteopaths and
dentists may utilize affinnations
rather than affidavits. However, it
the physician, osteopath or dentist

Is a party to the action, the use of

an affirmation Is prohibited, and an
affidavit must [nstead be used.

A new set of cases out of the
Second Department’s Appellate
Term Iustrate the importance of
choosing the correct evidentiary
vehicle to rebut the insurer’s doc-
tor's opinlon. Inthe lead caseln this
line.® High Quality Med. FCv. Mer-
cury ins, Co., defendant moved for
partial sumemary judgment based
on the allegation of lack of medical
necessity of the services provided.
In support, defendant attached an

-

IME report and an affidavit irom the
IME doctor. In opposltion, plalntHf
submitted an affirmation, executed
by plaintiéf’s principal, attesting to
the medical necessity of the sub-
ject services. The lower court held
that plalntiff's affirmation ralsed a
triable Issue of fact, and defendant
appealed, In reversing and granting
delendant's motlon for summary
judgment, the Appellate Term, Sec-
ond Department, held;
{Tlhe submission of Dr.
Nihamin's affirmation was
Improper because Dr. Nihamin
Is aprincipal of plaintiff Profes-
sional Corporation, whichis a
party to the action, Since the
Clvil Court should not have
conskiered any facts set forth,
or exhlblts referred to, In said
affirmation, plaintlif fatted to
proffer any evidence In admls-
sible form which ralsed an
Issue of fact.?

Plaintiff attempted to argue that
the defendant failed to establish
that Dr. Nlhamin was plhlntiif's
principal. However, the Appellate
Term noted that such argument
was belled by the clalm form sub-
mitted by plintif, which named Dr.
Nihamin as plalintiff's owner,

The Appellate Term's holding
appears to ignore the Court of
Appeals’ long-ago stated maxim
that, “Corporations, of course,
are legal entlties distinct from
thelr manageérs and sharehold.
ers and have an independent
legal existence, Ordinarily, thelr
separate personalities cannpot be
disregarded.™ Nevertheless, prac-
titloners would be well served to
submit their proofs in affidavit
form, to avold this hyper-technleca
pltfall.

Acupuncture Reimbursement

In no-fault Insurance, fees for
services performed by a licensed
acupuncturlst are governed by
the Workers' Compensation Fee
Schedule. A brief history of how
acupuncture fees were determined
was dizcussed In a prior article In
this space.? The Appeliate Term,
Second Departmesnt, has further
distingulshed which services are
compensable for acu- ¥ fugeip

T T



L T

o i

i

T e § (it e s T il e i
~ cuse, merltorious cause of  of ap Insurer’s untimely denlal. 1. Nese York §
WI ap Up ‘ . :;:;Eum the platntiff for the initfa :;s m stettled M:éter the par- macﬂenm.h&dhnegm - Of note, the p!alntlf{ In that Aammw 24,20
foT " . aten agreement. of prejudice in order 1
‘mft"::s?;{ﬁmﬁﬂ the Do faul As nated In a previous Wrap- However, the settiement was never have the matter restored toth: scia:: xls:do? nﬂmfzﬁer{lwt o B oo T,
p tioms, | the To-fault  Upon July21, 2010, the Insurance finalized, andthe plaintifmovedto active trig calendar®s State Farm Mutt Auto. Ins. Co.,8  YorkCity and the suer
regulaions. o Department publishednotice ofthe  have the case eyt L thetrial Which held that plalntifls had six ey ok Shte ]
years, there } beendis- Departmeny’s Intentionto prosmul.  calendar. The defendant opposed Statute of Limitat| Yyears “from the date of the dena) 5. Fon hagroctc
puteas,tq,Whe&erampundunsts gate a fee schedule for treatment the inotion, arguing that CPLR 3404 on of claim...to challenge the denta] ¥ Mic3d I3s(AXApy
g:{glmﬂﬂedml&mm :‘;JI provided byllc!msed acupunctur- applied and the case should thera. - In nofault actions, subject to  as a breach of defendant's agree- J%JMMM%
s Hpboelon ool Jrprmaes SiSGe Meee
i ) rel: d the casa to s tute of Limitation Issix years ¢ However, such ar, ument
mmbgﬁw Provided by a phyziclan. Asofthe and defendant appealed. In affirm. Moreaves, like ariy contract case, refected by the Apf:ellate T:z:: «ﬁ.m%ﬁﬁ
L :; ohibtied by 1 ¢ eethe ufe. mg t;:l;!arg;:le. the lgep:::i Ing, the Appeliate Divislon held:  the statute beglus to run from  because: "N“,‘,'i,”‘uh’“"g"
b from 7ot promulga i F Misc 3q
:lated I‘I‘entn}‘ havehsetﬂed thelssue, the new fees, If pmn';ulgateg, the &Taﬁm}} u,gdm :dgenzral anﬂsﬁ.md.m%nq
nding that while acupuncture Dew fee schedule will take effect ‘ TNVORR s issued under a
treatment sender ed by an act. 90 days apor fspublicationinge  ANEW set. of casas out of the Second Department’s Appel- 11 NYCRR 65.15@){2) Q) now A8 g "g,";
S:Tgf:ﬂ mzyﬁg:dr?unbmsea at  New York State Register. late Term illustrate the importance of thoosing the correct Eﬁfﬁ%&ﬁ%eﬂm&m&uﬁ %Tm o Hehe
tmmgrfged byacm;urf;ﬁ - Restoration o Tral evidenitiary vehicle 1o rebut the insurer’s doctor’s opinion. that thié claimant was no Ion- uﬁuﬁlﬁtﬁ:m i
acupunciurists ape eatition 1 o rerontoTrial Calendar The tead case in this line is*High Quality Med. PC v, Mercury — gerdisabled, while thematter St oAU privic
refmbursed additionally for ag For many reasons, in nodault:* Ins, Co’ . at bar ﬁwoldvesisunﬁ_xe factually ;wm,,“,d& g’"‘e:,ﬁﬁ
lm}lila_lovgalt. Al Pe g is not uncommon for the paf-. ) :’:i;ejgﬁ spedﬁq:m‘.}gg B pestored whhis g0
a Bard Acupuncture, P s 10 agree to seitlement on the' - Contrary to the defendants'  the date of the breach.'In the S be daemed aband:
;; {iﬂmms Co.® phftntifil moved  trial date, have the case marked contention, the action was not no-ault context, the breach date :,f;',?&lfegiﬂem"‘..f}f befe: mmmof. m‘m
dt;!'n :Wlmmylmen anddefen-  settied by the court,and then for ~ marked “of orsiricken from  had beeq assumed to be the date ent or d e fe priste eatry without ti
by m based on, Inter the never 1o be constm- the trial calendar within the of the insurer’s denlal, or if the paym rdenlal. ordes?
;.m f.: o s alleged fallure mated.whmthls thepar- meaning of CPLR 3404 Rather, <Jaim was never denled, 30 days Accordingly, the rule in the }; g%ﬁ?ﬂ
;zhedm :c%mm t_llggrﬁe ;tl; a:: leefttt::th the #;‘fum:r?[ theSuPrmzngom'sﬂldudat- after submission of plattiff's progf  Fyrgt Department has been great- 201, Thave
. getthe case hack onthe  ed kume 1, 2007, tndicates thoas of claim * However, the Appellate Iy simpiison s oo 24 775 24 Do
reaffimming I3 oft-stated holding  trial calendar for final resolution, the case was marknd “settled” T FI partm able i 2d such oo r’hwhm a
that insurers need only reimburse Specifically, the confusion lies in after the parties reached a t e foe PO e e enable s to more bt 1 T
] e Millennium Medicat 2 Clar-  provethelr statutes of Mmitation,  46M¥24541 (1975),
acupuncturists at the chiroprac. Whethersuch casesaresubjectto  tagive agreement. Accordingly,  endon Nat, s, (p, 0 4 svs. Litbaien, i Sesey fowboda
dorate the provider’s LR P et Py 5. i o %:u at, Co.," has clarified affirmative defenses. Likewise, 1 18 Misc5d 139(A) (Ap.
dismissed 3404.9 A recent case CPIR inapplicahle date as 30 days after  plag UEs In the Flrst D Tth bud. Dists.
claims which sought more than  the Appellate Division gives some the p} bt i e *hou o
: plaiotiff was not submission of the plaintif's proof  shoutd UEFAT Doy sogiiee3d 100NN
all, ] . Prool  should no longer ra) on 7z
the allowed ampunt H.owever. guidance on this issye. to demonstrate a reasopahle of clalm, regardless of the date  as good Jaw, gerrely mg&??ﬁbzdzzmn:

YOUR NEW YORK LAW JOURNAL SUBSCRIPTION BY PHONE! CALL; 1-877-256-2

L e

u




	DOC005
	DOC006

